is questionable whether USDLA provided the grant to Brockton since the
grant was not reported to the IRS on USDLA’s Form 990.

e FCC rules require applicants to pay the non-discounted portion of the
costs. FCC adopted the Federal-State Joint Board on Universal Service’s
recommendation to promulgate rules that provided universal support to
eligible schools and libraries through a percentage discount system rather
than allowing free services or block grants to be used to cover the schools
and libraries’ costs.’* FCC explained that “requiring schools and libraries
to pay a share of the cost should encourage them to avoid unnecessary and
wasteful expenditures because they will be unlikely to commit their own
funds for purchases that they cannot use effectively.””* In 2003, FCC
clarified and codified this restriction, explaining that the rules “require[] that
an entity must pay the entire undiscounted portion of any services it receives
through the libraries and schools program.™* After a thorough review of
the evidence in this matter, it is clear that Brockton failed to pay its non-
discounted portion of service because Achieve provided its services at no-
cost to Brockton.

»  Brockton argues that it should not be held liable for any program
violations because it has complied with FCC requirements and disclosed
the use of USDLA grants to SLD.

e SLD has determined that program rule violations have occurred and as a
result this appeal is denied in full. FCC rules require USAC to rescind
funding commitments in all or part, and recover funds when USAC learns
that funding commitments and/or disbursements of funds were
inconsistent with program rules.’® In particular, FCC rules require USAC
to “recover the full amount disbursed for any funding requests in which

12 Federal-State Joint Board on Universal Service, Report & Order, CC Docket No. 96-45, 12 FCC Red
8776, 9035-36, FCC 97-157, 1492 (1997) (“Universal Service Order™).

B rd.

" Schools & Libraries Universal Service Support Mechanism, Third Report & Order and Second Further
Notice of Proposed Rulemaking, CC Docket No. 02-6, FCC 03-323, § 41 (2003) (“Third Report & Order™).
This Order codified 47 C.F.R. § 54.523, which states “An eligible school, library, or consortium must pay
the non-discount portion of services or products purchased with universal service discounts. An eligible
school, library, or consortium may not receive rebates for services or products purchased with universal
service discounts.” See also, Schools & Libraries Universal Service Support Mechanism, Fifth Report and
Order and Order, CC Docket No. 02-6, 19 FCC Red 15808, 15831, FCC 04-190, ¥ 68 (2004) (“Fifth Report
and Order”) (clarifying and codifying the requirement that schools and libraries certify that they have
secured access to the resources necessary to effectively use the products and services purchased with
universal discounts, including the ability to pay the non-discounted portion).

15 See Federal-State Joint Board on Universal Service, Changes to the Board of Directors of the National
Exchange Carrier Association, CC Docket Nos, 9645, 97-21, FCC 99-291 (1999); Federal-State Joint
Board on Universal Service, Changes to the Board of Directors of the National Exchange Carrier
Association, CC Docket Nos. 96-45, 97-21, FCC 00-350 (2000); Federal-State Joint Board on Universal
Service, Changes to the Board of Directors of the National Exchange Carrier Association, Schools &
Libraries Universal Service Support Mechanism, Order on Reconsideration and Fourth Report & Order,
CC Docket Nos. 9645, 97-21, 02-6, 19 FCC Red 15252 (2004) (“Schools & Libraries Fourth Reporf”).
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the beneficiary failed to comply with the Commission’s competitive
bidding requirements as set forth in section 54.504 and 54.511 of [FCC’s]
rules and amplified in related Commission orders.”'® Moreover, FCC
rules require “that all funds disbursed should be recovered for any fundin
request in which the beneficiary failed to pay its non-discounted share.”!

o SLD finds that both Achieve and Brockton are responsible for these rule
violations because Brockton was not able to conduct a fair and open
competitive bidding process based on Achieve’s no-cost guarantee and
Achieve gained an unfair competitive advantage by guaranteeing USDLA
grants designed to cover the applicant’s non-discounted portion of costs
for Achieve’s services.

For appeals that have been denied, partially approved, dismissed or canceled, you may
file an appeal with the FCC. You should refer to CC Docket No. 02-6 on the first page of
your appeal to the FCC. Your appeal must be received or postmarked within 60 days of
the date of this letter. Failure to meet this requirement will result in automatic dismissal
of your appeal. If you are submitting your appeal via United States Postal Service, send
to: FCC, Office of the Secretary, 445 12" Street, S.W., Washington, D.C. 20554. Further
information and options for filing an appeal directly with the FCC can be found in the
“Appeals Procedure” posted in the Reference Area of the SLD web site or by contacting
the Client Service Bureau. We strongly recommend that you use the electronic filing
options.

We also thank you for your continued support, patience and cooperation during this
appeal process.

Schools and Libraries Division
Universal Service Administrative Company

cc: Ms. Joy Jackson
Achieve Telecom Network of MA., LLC
40 Shawmut Road, Suite 200
Canton, MA 02021

Ms. Nichole O’Neal
O’Neal Consulting

5701 E. Circle Drive, #380
Cicero, NY 13039

¥ Schools & Libraries Universal Service Support Mechanism, Fifth Report and Order and Order, CC
Docket No. 02-6, 19 FCC Red 15808, § 21 (2004) (“Fifih Report & Order™).
7 1d at § 24.



Mr. Daniel Vigeant

Brockton Public Schools

David E. Crosby Administrative Building
43 Crescent Street

Brockton, MA 02301
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Jason M. Gesing

Murphy, Hesse, Toomey & Lehane, LLP
75 Federal Street, Suite 410

Boston, MA 02110
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Uniensal Sesviae Atlminisnathe Company Schools & Libraries Division

Notification of Commitment Adjustment Letter
Funding Year 2007: 7/01/2007 - 6/30/2008

September 8, 2008

Nichole O'Neal
BROCKTON PUBLIC SCHOOL DIST

5701 E. Circle Dr ¥380
Cicero, NY 13039 4311

Re: Form 471 Application Number: 575224

Fupding Year: 2007

Applicant’s Form Identifier: Brockton-10

Billed Entity Number: 120639

FCC Registration Number: 0011812971

SPIN Name: Achieve Telecom Network of MA, L1.C

Service Provider Contect Person: Joy Jackson

Our routine review of Schools and Libraries Program funding commitments has revealed
centain applications where funds were committed in violation of program rules.

In order to be sure that no funds are used in violation of program rules, the Universal Service
Administrative Compeny (USAC) must now adjust your overall funding commitment. The
purpose of this letier is 1o make the adjustrents to your funding commitment required by
program rules, and to give you an opportunity ta appeal this decision.” USAC has determined
the applicant is responsible for all or some of the program ruie violations. Thexefore, the
applicant is responsible to repay all or some of the funds disbursed in error (if any).

This is NOT a bill. If recovery of disbussed funds is required, the next stcp in the recovery
process is for USAC to issuc you a Demand Payment Letter. The balance of the debt will be
due within 30 days of the Demand Payment Letter. Failure to pay the debt within 30 days
from the dale of the Demand Payment Letter could result in interest, late payment fees.
administrative charges and implementation of the “Red Light Rule.” Please sec the
“Informational Natice to All Universal Service Fund Contributors, Beneficiaries, and Service
Providers™ at hutp:#/ www.universalservice.org/fund-administration/tools/latest-
news.aspx#083 104 for more information regarding the consequences of not paying the debt in

a timely manner.
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TO APPEAL THIS DECISION:

If you wish to appeal the Commitment Adjustment Decision indicated in this letter, your
appeal must be received or postmarked within 60 days of the date of this letter. Failure 10
mect this requirement will result in automatic dismissal of your appcal. In your letier of

appeal:

1. Include the name, address, telephone number, fax number, and e-mail address (if
available) for the person who can most readily discuss this appeal with us.

2. State outright that your letter is an appeal. [dentify the date of the Notification of
Commitment Adjustment Letter and the Funding Request Numbets you are appealing.
Your letter of appeal must include the Bilied Entity Name, the Form 471 Application
Number, Billed Entity Number, and FCC Registration Number {FCC RN) from the 1op of
your letter.

3. When explaining your appeal, copy the language or text from the Notification of
Commitment Adjustment Letter that is the subject of your appeal to allow the SLD to more
readily understand your appeal and respond appropriately. Please keep your letter specific
and brief, and provide documentation to support your appeal. Be sure to kesp copies of
your correspondence and documentation.

4. Provide an authorized signature on your Jetter of appeal.

If you are submitting your appeal clectronically, please send your appeal to

appeals @s}.universalsecvice.org using your organization's e-mail. If you are submitting your
appeal on paper, please send your xppeal to: Letter of Appeal, Schools and Libraries
Division, Dept. 125 - Correspondence Unit, 100 South Jefferson Road, Whippany, NJ
07981. Additional options for filing an appeal can be found in the “Appeals Procedure"
posted in the Appeals Area of the SLD section of the USAC web site or by contacting the
Client Service Bureau at 1-888-203-8100. We strongly recommend that you usc the
clectronic appeals options.

While we encourage you to resolve your appeal with the SLD first, you have the option of
filing an appeal directly with the Federal Communications Commission {FCC). You should
refer to CC Docket Nu. 02-6 on the first page of your appeal to the FCC. Your appeal must
be received or posimarked within 60 days of the date of this letter. Fajlure to meet this
requirement will result in automatic dismissal of your appeal. If you are submitting your
appeal via United States Postal Service, send to: FCC. Office of the Secretary, 445 12th
Street SW, Washington. DC 20554. Further information and options for filing an appeal
directly with the FCC can be found in the *Appeals Procedure™ posted in the Reference Area
of the SLD section of the USAC web site, or by contacting the Client Servica Bureau. We
strongly recommend that you use the electronic filing options.

FUNDING COMMITMENT ADJUSTMENT REFORT

On the pages following this [etter, we have provided a Funding Commitment Adjustment
Report (Repornt) for the Fonm 471 application cited above. The enclosed Report includes the
Funding Request Number(s) from your application for which adjustments are necessary.
Immediately preceding the Report, you will find a guide that defines each line of the Report.
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The SLD is also sending this information to your service provider(s) for informationai
purposes. If USAC has determined the service provider is also responsible for any nile
violation on these Funding Request Numbers, a separate Jetter will be sent to the service
provider detailing the necessary sexrvice provider action.

Please note that if the Funds Disbursed to Date amount is less than the Adjusted Funding
Commitment amount, USAC will continue to process properly filed invoices up 1o the
Adjusted Funding Commitment amount. Please note the Funding Commitment Adjustment
Explanation in the attached Repon. It explains why the funding commitment is being
reduced. Please ensure that apy iovoices that you or youx service provider submit to USAC
are consistent with program rules as indicated in the Funding Commitment Adjustment
Explanation. If the Funds Disbursed 1o Date amount exceeds your Adjusted Funding
Commitment amount, USAC will have 10 recover some or all of the disbursed funds. The
Report explains the exact amount (if any) the applicant js responsible for repaying,

Schools and Libraries Division
Universal Services Administrative Company

ce. Joy Jackson
Achieve Telecom Network of MA, L1.C
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A GUIDE TO THE FUNDING COMMITMENT ADJUSTMENT REPORT

A report for aach E-rate funding request from your application for which a commitment adjustment is
required is attached 1o this Jettes. We are providing the following definitions for the iicms io that

report.

FUNDING REQUEST NUMBER (FRN): A Funding Request Number is assigned by the SLD 1o
each individual reques¢ in your Form 471 once an application has been processed. This number is
used to report to applicants and service providers the satus of individual discount funding requests
submitted oo a Form 471.

SERVICES ORDERED: The type of service ordered from the service provider, as shown on Form
471.

SPIN (Service Provider [dentification Number): A unique number assigned by the Unjversal Service
Administrative Company lo service providers seeking payment from the Universal Service Fund for
panicipating in the universal service support mechanisms. A SPIN is also used to verify delivery of
services and to arrange for payment.

SERVICE PROVIDER NAME: The lepal name of the service provider.
CONTRACT NUMBER: Tbe number of the contract between the applicint and the service provider.
This will be present only if a contract number was provided on your Form 47].

BILLING ACCOUNT NUMBER: The account number that your service provider has established
with you for billing purposes. This will be present only if a Billing Account Nuraber was provided on
your Form 471.

SITE [IDENTIFIER: The Enmity Number listzd in Formn 47), Block S, ke 22a. This number will
only be present for “site specific’” FRNs.

ORIGINAL FUNDING COMMITMENT: This represents the ofigina) amount of funding that SLD
bad reserved o reimburse you for the approved discounts for this service for this funding year.

COMMITMENT ADJUSTMENT AMQUNT: This represents the amoun? of funding that SLD has
rescinded because of program rule violations,

ADJUSTED FUNDING COMMITMENT: This represents the adjusted total amount of funding that
SLD has resesved to reimburse for Lhe approved discounts for this service fot this funding year. If this
amount exceeds the Funds Disbursed to Date, the SLD will continue to process properly filed invoices
up to the new cormmitment amount.

FUNDS DISBURSED TO DATE: This represents the total funds that have been paid to the identified
service provider for this FRN as of the date of this letter.

FUNDS TO BE RECOVERED FROM APPLICANT: This represents the amount of improperly
disbursed funds to date as & result of tule violation(s) for which the applicant has been determined to
be responsible. These impropedy disbursed fupds will have 1o be recovered from the applicant.

FUNDING COMMITMENT ADJUSTMENT EXPLANATION: This eotry provides an explanation
of the reason the adjustrnent was made.
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Funding Commitment Adjustment Keport for
Form 471 Application Number: 575224

Funding Request Number: 1590640

Services Ordered: TELCOMM SERVICES
SPIN: 143026761

Service Provider Name: Achieve Telecom Network of MA, L1LC
Contract Number: MTM

Billing Account Number:

Site [deatifier: 120639

Original Funding Commitment: $774,900.00
Commitment Adjustment Amount: $774,900.00

Adjusted Funding Commitment: $0.00

Funds Disbursed 1o Date: $64,575.00

Funds to be Recovered from Applicant:  $64,575.00
Funding Commitment Adjustment Explanation:

After a thorough investigation, it has been determined that this funding commitment must be
rescinded in full. The information obtained during the Special Compliance Review indicates
that Achieve Telecom (Achieve) has a partnership with USDLA and solicits donations on
behalf of USDLA. USDLA then provides grants to applicants to use w pay their non-discount
share, which is specifically designated for Achisve funding requests. Achieve's bids to
applicants indicate that Achieve markets their service to applicants as a no cost service
because Achieve is able to guarantee applicants that they will receive USDLA grants to pay
their share for the Achieve fucding requests. Achicve is therefore providing applicants with a
rebate for the applicant's portion of the cost. Applicants are required 10 conduct 2 fair and
open competitive bidding process and to pay the nog-djscount share of the cost of the
products and services. It is a violation of program rules for the scrvice provider to waive the
applicant's non-discount portion or otherwise not require payment. The applhicant’s share
cannot come directly or indirectly from the applicant’s service provider. Applicants may not
recejve rebates for services or products purchased with universal service discounts from the
service provider providing the services. The information obtained shows that Achieve
guarantees that the applicants will receive a grant from the USDLA 1o use to pay the
applicant’s share for the Achieve funding requests. Because Achieve is able 1o guaraniee ths
grant, Achieve is providing the applicants with a rebate of the applicant’s share of the cost of
the services in violation of program rules. Furthermore, Achieve bas an unfaix competitive
advantage based on violating the rule that applicants nof reccive rebates for services or
products purchased with universal service discounts from the service provider providing the
services. Both the applicant and the service provider are responsible for these rule violations
because the applicant was upable to conduct a fair and open competitive bidding process
based on Achieve's no-cost guarantee, apd Achieve had an unfair competitive advantage
because Achieve guaranteed a no-cost service in violation of the rule that the service provider
uot provide a rebate to the applicant, USAC has determined that both the applicant and the
service provider are responsible for this rule violation; if any funds were disbursed, USAC
will seek recovery of the improperly disbursed funds from both the applicant and the service
provider.
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Step 11: Obligation to Pay Non-discount Partion - Applicants - Schools and Libraries - U... Page ! of 1

USAC ™\

Universal Service Administrative Company

Step 11; Obligation to Pay Non-discount Portion

Applicants are required {0 pay the non-discount portion of the cost of the goods and services to thair
service provider(s).
Service Providers ate required 1o NI appicants for the non-discourd poriipn. The Federal Communications Camemission
sialed thal requicing applcanks (o pay thelr share would ensure eficiency and accounisblily in the pogram:
Requiring schools and libraries 1o pay a share of tha cost should encourage them o evaid unnecessary and
waste i expenditures because they will be unilkely to commit thelr own funds for purchases they cannot use
efiechively, A percenlage discoun! aso encourages schocis and Fbranies Jo seek the bes! pre-liscount price
and to make lnformsd, knowledgeable choices among lheir oplions, thereby buliding In affechive fiscal
conglrafets an the accound fund,
Applicants cetliy thal they have complied vath tis requirement on FCC Formes 470 and 471. On the Form 470, applicants
certify 23 folows in llem 23;
| recogntze thal suppord under lhis supporl mechamsm k conddlonal vpon fhe schools) or fibrary(les) )
represend securing access to all of tha resources, Nchadmg computers, aining, sofiware, maintenance, and |
electfical conneclions necassary fo usa the sendces purchasad effeclively.

On the Form 471, applicants certify 2s follows in Ham 25
The eligivle schook and Braries Bsied in Block 4 of ihis application have secued sccess to all of the
resowrees, ndhuding eormputers, fraining, softwane, maini=nance, and eledrical connections. recessary 10 maks
eflective use of the servicas purchased as wel as (o pay the discountsd changes for efigible serdces.

~Secured acress” means thal you can show thal Ihese fnds ere, or wif be, parl of your annual budget, or, ¥ you are
abtaining ike funds from an outside sowrce, thal these funds have besn promisad (o you, If you cbtain these Lnds from an

outside source, the funds musl nol come dvecBy or Indrecdy from your senvioe providers).
Some sanice providers and consullants ofier Io waive the non-discount porfion, of to provide the appicant with 2 credil or

with goods and services equivaent Io the non-diecound portion. It is a violatlon of program nides for sendece providess lo
waive or aedit the applicant’s share in any manner. Aty spedtal offera o reduce the price el be Incorporaled into the

Foimn 471 "Total pre-discount amoury™ so that both the appicant and the Unhersal Sarvice Fund banefll from such price
negotiations. Please see the Frea Bandcea Advisory Tor addilional guldan!:e.

On the Service Provider Anmual Ceribcaion Form (FCC Form 473), service providers certly in flem 10 thal they have
bifterd the applcant for the appficant's non-dtscount porlion:

The Servica Provider nvoice Forms thal are mibmitled by this service provides confan requests for univereal
service suppor for services which have been bliled 1o the servica provider’s customars on bahalf of schools,
fbranes, wnd consarfis of Pwose entlies, ay desmad elgiis for universal service suppart by the fund

adminisiraios, —

Some sarvice peoviders offer to help applicants locale grants 1o pay for thelr non-discount porllon. Program ndes do not

resificd applicants bom accepting grants fom bona fide organtzations, nor do they restic! senice providers fom

atlempling io help applcants obfaln grants from such organkafiors, so jong as Lhe grenls or oigankalions am
Independent of the service provider.

Step 1§ Begin Recelpt of Servicss

Lasi moditfied on 22502008

© 1997-2008, Unkwral Sarvics Adminkstrative Company, AR Righls Resarved
Howmg ) Privagy Policy | SHemsp | Yebsts Feedback | Wahsite Tour | Contacl LIS

http://iwww.universalservice org/si/applicants/stepl J/obligation-to-pay.aspx 11/6/2008






Obligation to Pay Non-Discount Portion - Schools & Libraries (USAC)

Page 1 of 2 @

Schoals and Libraries

SL Main > Reference Area > Obligalion to Pay Non-Discount Portion
About the Schools and

Libraries Program

- overview orthe rrogem - Obligation to Pay Non-Discount Portion

= Overview of the Process

- Iraining Presentations ~ Applicants are required to pay the non-discount portion of the cost of the goods and

- Service Provider services to their service provider(s). Service Providers are required to bill applicants for the
Conference Calls non-discount portion. The Federal Communications Commission stated that requiring

" Eligibk: Services Li applicanis to pay their share would ensure efficiency and accountability in the program:

- Appeals

© Audits , Requiring schools and libraries to pay a share of the cost should encourage them

" Suspensiens and to avoid unnecessary and wasteful expenditures because they will be unlikely to
Debarments . . .

- N commit their own funds for purchases they cannot use effectively. A percentage
Mmfwmamn discolnt also encourages schools and libraries to seek the best pre-discount

~ Dotument Retention price and to make informed, knowledgeable choices among their options,
Regyiremen thereby building in effective fiscal constraints on the account fund.

= Site Visits

nges and Corrections  Applicants certify that they have compiied with this requirement on FCC Forms 470 and 471.

* Commitment Adiustment On the Form 470, applicants certify as follows in Item 23:
[COMADY

I recognize that support under this support mechanism js conditional upon the
school(s) or library(ies) I represent securing access to all of the resources,

including computers, training, software, maintenance, and electrical connections
necessary to use the services purchased effectively.

Schoois and Libraries
Tools

= Apply Online

- Calendar/Reminders

* Required Fomms On the Form 471, applicants certify as follows in Item 25:
* Reference Area

i ?ﬂh—m”'j | The eligible schools and libraries listed in Block 4 of this application have secured
= Program Compliance -

Whistiebioaar Hotins access to all of the resources, including computers, training, software,
maintenance, and electrical connections necessary to make effective use of the
services purchased as well as to pay the discounted charges for eligible services.

"Secured access” means that you can show that these funds are, or will be, part of your
annua! budget; or, if you are obtaining the funds from an outside source, that these funds
have been promised to you. If you obtain these funds frorm an outside source, the funds
must not come directly or indirectly from your service provider(s).

Some service providers and consultants offer to waive the non-discount portion, or to
provide the applicant with a credit or with goods and services equivalent to the non-discount
portion. It is a violation of program rules for service providers to waive or credit the
applicant's share in any manner. Any special offers to reduce the price must be incorporated
into the Form 471 "Total pre-discount amount” so that both the applicant and the Universal
Service Fund benefit from such price negotiations. Please see the Free Services Advisory for
additional guidance.

On the Service Provider Annual Certification Form (FCC Form 473), service providers certify
in item 10 that they have billed the applicant for the applicant's non-discount portion:

The Service Provider Invoice Forms that are submitted by this service provider
contain requests for universal service support for services which have been billed
to the service provider's customers on behalf of schools, libraries, and consortia
of those entities, as deemed eligible for universal service support by the fund
administrator.

Shme garvire nrnviders nffer tn haln annlicants Incate arants tn nav foar their non-disconnt
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portion. Program rules do not restrict applicants from accepting grants from bona fide
organizations, nor do they restrict service providers from attempting to help applicants
obtain grants from such organizations, so long as the grants or organizations are
independent of the service provider. See Free Services Advisory, Example 7.

Content Last Madified: January 5, 2003 R

Need help? You can contact us toll free at 1-888-203-8100.
Our hours of aperation are BAM to 8PM, Eastern Time, Manday through Friday.
Aware of fraud, waste, and abuse, report it ta our Whistieblower Hotline!
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